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DIGEST 

1. I n  l i g h t  of e v i d e n c e  p r e s e n t e d  by t h e  p r o t e s t e r  t o  t h e  
e f f e c t  t h a t  a t  l ea s t  one i n d i v i d u a l  proposed as a l e a d  
t e c h n i c i a n  had n o t  g i v e n  t h e  awardee p e r m i s s i o n  f o r  h i s  name 
t o  be used ,  General Account ing O f f i c e  recommends t h a t  t h e  
agency t e r m i n a t e  t h e  c o n t r a c t  u n l e s s  it d e t e r m i n e s  t h a t  t h e  
awardee h a s  a s a t i s f a c t o r y  e x p l a n a t i o n  r e g a r d i n g  t h e  u s e  of 
t h e  i n d i v i d u a l  I s name. 

2 .  F a c t  t h a t  a w a r d e e ' s  p r i c e s  f o r  t w o  d i f f e r e n t  l e n g t h  work 
weeks are t h e  same, o r  t h a t  i t s  b a s e  p e r i o d  and o p t i o n  
p e r i o d  p r i c e s  d i d  n o t  conform t o  what t h e  p r o t e s t e r  s t a t e s  
shou ld  have been expec ted  does  n o t  r ende r  t h e  o f f e r  
unbalanced .  

3 .  Agency's f a i l u r e  t o  p r o v i d e  t i m e l y  n o t i c e  of  award is  a 
p r o c e d u r a l  d e f e c t  which does  n o t  a f f e c t  t h e  v a l i d i t y  of t h e  
award.  

DECISION 

Ultra  Technology C o r p o r a t i o n  p r o t e s t s  t h e  award of a 
c o n t r a c t  t o  Applied R e t r i e v a l  Technology, Inc .  under r e q u e s t  
f o r  p r o p o s a l s  ( R F P )  N o .  N00600-88-R-1135, i s s u e d  by t h e  Navy 
f o r  t h e  m a i n t e n a n c e  and r e p a i r  of automated s t o r a g e  and 
r e t r i e v a l  equipment . l /  The p r o t e s t e r  c h a l l e n g e s  t h e  
e v a l u a t i o n  of t h e  a w a r d e e ' s  t e c h n i c a l  and p r i c e  p r o p o s a l s ,  

1/ T h i s  post-award p r o t e s t  was f i l e d  on September 6 ,  1988, 
as a supplement  t o  U l t r a  Tech 's  then-pending r e q u e s t  f o r  
r e c o n s i d e r a t i o n  of our  e a r l i e r  d e c i s i o n  d i s m i s s i n g  i n  p a r t  
and denying  i n  p a r t  a preaward p r o t e s t  under t h e  same 
s o l i c i t a t i o n .  See U l t r a  Technology Corp.,  B-230309.2, 
A u q .  2, 1988, 88-2 CPD 11 107. The r e q u e s t  f o r  
r e c o n s i d e r a t i o n  w a s  d e n i e d .  
R e c o n s i d e r a t i o n ,  B-230309.4, Nov. 2, 1988, 88-2 CPD 11 4 2 9 .  

See - Ultra Technology Corp.-- 



o b j e c t s  t o  a n  award being made i n  t h e  f a c e  of a s ize  a p p e a l  
pending b e f o r e  t h e  Smal l  Bus iness  A d m i n i s t r a t i o n  ( S B A ) ,  and 
a l l e g e s  t h a t  t h e  agency p rov ided  it w i t h  n e i t h e r  t i m e l y  
n o t i c e  of award nor  a d e b r i e f i n g .  

W e  s u s t a i n  t h e  p r o t e s t  i n  p a r t  because we are concerned t h a t  
a t  least  one of t h e  i n d i v i d u a l s  proposed f o r  a key p o s i t i o n  
by t h e  awardee may have n o t  a u t h o r i z e d  t h e  u s e  of h i s  name, 
W e  are recommending t h a t  t h e  Navy terminate the  c o n t r a c t  
u n l e s s  it d e t e r m i n e s  t h a t  Appl ied  R e t r i e v a l  h a s  a 
s a t i s f a c t o r y  e x p l a n a t i o n  r e g a r d i n g  t h e  u s e  of t h e  proposed 
key i n d i v i d u a l ' s  name. W e  deny  t h e  remainder  of t h e  
p r o t e s t .  

The RFP w a s  i s s u e d  on December 2, 1987, as a small b u s i n e s s  
set-aside c o n t e m p l a t i n g  t h e  performance o f  m a i n t e n a n c e  and 
r e p a i r  s e r v i c e s  a t  three loca t ions- -Oakland ,  Nor fo lk  and San 
Diego--during a base p e r i o d  w i t h  o p t i o n s  f o r  4 a d d i t i o n a l  
y e a r s .  O f f e r o r s  were r e q u i r e d  t o  submi t  base and o p t i o n  
p r i c e s  f o r  each of t h e  l o c a t i o n s  f o r  3 a l t e r n a t i v e  work 
weeks--5, 6 and 7 days--which t h e  agency c o u l d  a l t e r  upon 
1 month ' s  n o t i c e  d u r i n g  performance.  Award was t o  be made 
t o  t h e  o f f e r o r  w i t h  t h e  l o w e s t  e v a l u a t e d  p r i c e  who was 
determined  t o  be t e c h n i c a l l y  a c c e p t a b l e .  The RFP provided  
t h a t ,  f o r  e v a l u a t i o n  pu rposes ,  base and o p t i o n  p r i c e s  fo r  
a l l  work week a l t e r n a t i v e s  a t  e a c h  l o c a t i o n  would be 
t o t a l e d ;  t h e  r e s u l t i n g  p r i c e s  f o r  each l o c a t i o n  were t h e n  t o  
be compared t o  d e t e r m i n e  whether o r  n o t  it was i n  t h e  
gove rnmen t ' s  i n t e r e s t  t o  make one award f o r  a l l  three 
l o c a t i o n s  o r  t o  s p l i t  t h e  award by  l o c a t i o n .  

The RFP a l s o  r e q u i r e d  o f f e r o r s  t o  submi t  resumes of c e r t a i n  
key p e r s o n n e l ,  known as lead t e c h n i c i a n s ;  l e t t e r s  of 
commitment or o t h e r  similar e v i d e n c e  were n o t ,  however, 
r e q u i r e d  t o  be s u b m i t t e d .  F u r t h e r ,  t h e  RFP provided  t h a t  
s u b s t i t u t i o n s  of key p e r s o n n e l  would n o t  be p e r m i t t e d  du r ing  
t h e  f i r s t  90 d a y s  of per formance  u n l e s s  n e c e s s i t a t e d  by 
i l l n e s s ,  d e a t h  o r  t e r m i n a t i o n  of employment. A d d i t i o n a l l y ,  
t h e  RFP required o f f e r o r s  t o  submi t  a t  least  three r e c e n t  
cus tomer  r e f e r e n c e s .  

A l l  o f f e r s  s u b m i t t e d  were found t o  be t e c h n i c a l l y  
a c c e p t a b l e .  The awardee and t h e  p r o t e s t e r  ' s e v a l u a t e d  
p r i c e s  were as f o l l o w s :  

O f f e r o r  Oakland Nor f o 1 k San Diego 

Applied R e t r i e v a l  $2 ,450 ,945  $2,402,144 $2,843,486 
Ultra Tech $2,946,984 $2,977,194 $3,280,590 
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On A p r i l  7, 1988, t h e  Navy a d v i s e d  Ultra Tech and t h e  o t h e r  
u n s u c c e s s f u l  of fe ror - -Cyberna ted  C o n t r o l s  Corporat ion--of  
i ts i n t e n t i o n  t o  award t o  Applied R e t r i e v a l .  Cybernated 
s u b s e q u e n t l y  f i l e d  a c h a l l e n g e  t o  t h e  proposed awardee ' s  
small b u s i n e s s  s i z e  s t a t u s  w i t h  SBA. On May 20, SBA found 
Applied R e t r i e v a l  t o  be a small b u s i n e s s .  
Cybernated appea led  t h a t  d e t e r m i n a t i o n  t o  t h e  SBA O f f i c e  of 
Hear ings  and Appeals.  
t h e  pendency of t h a t  a p p e a l .  On September 1, t h e  O f f i c e  of 
Hear ings  and Appeals  de t e rmined  Applied R e t r i e v a l  t o  be 
o t h e r  t h a n  a small b u s i n e s s  based on n e g a t i v e  i n f e r e n c e s  
drawn as a r e su l t  of t h e  awardee ' s  r e f u s a l  t o  p r o v i d e  
cer ta in  p o r t i o n s  of i t s  p r o p o s a l  t o  Cybernated as o r d e r e d  by 
S B A  d u r i n g  t h e  a p p e a l  p r o c e s s .  Applied R e t r i e v a l  c o n t i n u e s  
t o  m a i n t a i n  t h a t  t h e  materials o rde red  r e l e a s e d  t o  
Cybernated a re ,  i n  f a c t ,  p r o p r i e t a r y ,  and is  c u r r e n t l y  
c h a l l e n g i n g  t h e  d e c i s i o n  i n  Dis t r ic t  Cour t .  See - Applied 
R e t r i e v a l  Technology v .  Abdnor, Civ.  No. 88-2829 ( D . D . C . ,  
f i l e d  S e p t .  30, 1988)  .2 /  - 

On June  2 ,  

Award was made on August 1 8  d u r i n g  

EVALUATION OF TECHNICAL AND P R I C E  PROPOSALS 

T e c h n i c a l  P r o p o s a l  

U l t r a  T e c h ' s  p r imary  conce rn  abou t  t h e  e v a l u a t i o n  of t h e  
awardee's t e c h n i c a l  p r o p o s a l  i n v o l v e s  t h e  f a c t  t h a t  none o f  
t h e  i n d i v i d u a l s  proposed as l e a d  t e c h n i c i a n s  a t  t h e  t h r e e  
l o c a t i o n s  is c u r r e n t l y  working i n  t ha t  c a p a c i t y .  

Wi th  r e s p e c t  t o  t h e  i n d i v i d u a l  proposed as a l e a d  t e c h n i c i a n  
f o r  t h e  Nor fo lk  l o c a t i o n ,  t h e  Navy s ta tes  t h a t  t h e  awardee 
had h i s  p e r m i s s i o n  t o  s u b m i t  a resume and t h a t  he i n  f a c t  
p rovided  one f o r  t h a t  pu rpose ;  t h e  agency t h e n  s ta tes  t h a t  
t h e  i n d i v i d u a l  f a i l e d  t o  a b i d e  by h i s  commitment t o  t h e  
f i rm--a  c i r c u m s t a n c e  which t h e  Navy a r g u e s  it c o u l d  n o t  
f o r e s e e  a t  t h e  t i m e  of p r o p o s a l  e v a l u a t i o n  when it 
r e a s o n a b l y  r e l i e d  on t h e  resume. Regarding t h e  employee o f  
Applied R e t r i e v a l  proposed as  l e a d  t e c h n i c i a n  f o r  t h e  
Oakland l o c a t i o n ,  t h e  Navy r e p o r t s  t h a t ,  a t  t h e  t i m e  of t h e  
submiss ion  of  Applied R e t r i e v a l ' s  best and f i n a l  o f f e r  
(BAFO), he  expec ted  t h a t  h i s  p r e v i o u s l y  f a i l i n g  h e a l t h  would 

2/ I n  l i g h t  of t h i s  pending l i t i g a t i o n  i n v o l v i n g  a d i s p u t e  
conce rn ing  t h e  p r o p r i e t y  of  t h e  o r d e r  t o  release t h e  
awardee ' s  p r o p o s a l ,  and i n  v i e w  of our  two p r i o r  d e c i s i o n s  
i n  which w e  d e n i e d  U l t r a  T e c h ' s  r e q u e s t  f o r  t h e  awardee ' s  
p r o p o s a l ,  w e  w i l l  n o t  r e l e a s e  it i n  c o n n e c t i o n  w i t h  t h i s  
p r o t e s t .  Bid P r o t e s t  R e g u l a t i o n s ,  4 C.F.R. 5 2 1 . 3 ( d ) ( 2 )  
( 1 9 8 8 ) ;  Ultra Technology Corp.,  B-230309.2, supra;  U l t r a  
Technology Corp . - -Recons idera t ion ,  B-230309.4, s u p r a .  
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permit him t o  r e l o c a t e  from F l o r i d a  t o  C a l i f o r n i a  b u t ,  
f o l l o w i n g  t h e  submiss ion  of t h e  BAFO, he d e c i d e d  upon t h e  
a d v i c e  of a p h y s i c i a n  n o t  t o  r e l o c a t e ;  t h e  agency n o t e s  t h a t  
t h e  c o n t r a c t  p e r m i t s  t h e  s u b s t i t u t i o n  of key p e r s o n n e l  f o r  
h e a l t h  r e a s o n s .  F i n a l l y ,  t h e  Navy r e p o r t s  t h a t  Applied 
R e t r i e v a l  made a b u s i n e s s  d e c i s i o n  t o  remove t h e  i n d i v i d u a l  
proposed as lead t e c h n i c i a n  a t  San Diego a f t e r  t h e  
submiss ion  of BAFOs  because h i s  employment w i t h  a n o t h e r  Navy 
c o n t r a c t o r  a t  t h a t  l o c a t i o n  had been te rmina ted  under  
circumstances which had an  a d v e r s e  impact  on Navy p e r s o n n e l  
i n v o l v i n g  t h e  i n d i c t m e n t  of h i s  co-worker f o r  t h e f t .  

On t h e  o t h e r  hand,  Ul t ra  Tech has s u b m i t t e d  an a f f i d a v i t  
from t h e  i n d i v i d u a l  proposed f o r  Norfo lk  s t a t i n g  t h a t ,  
a l t h o u g h  he nad ea r l i e r  g i v e n  p e r m i s s i o n  t o  have h i s  name 
proposed  by a n o t h e r  f i r m  (now teaming w i t h  t h e  awardee b u t  
t h e n  o f f e r i n g  on i t s  own) ,  he had never  a u t h o r i z e d  Applied 
R e t r i e v a l  t o  s u b m i t  h i s  name i n  c o n n e c t i o n  w i t h  an  o f f e r .  
With r e s p e c t  t o  t h e  i n d i v i d u a l  proposed f o r  t h e  Oakland 
p o s i t i o n ,  U l t r a  Tech s u b m i t t e d  a f f i d a v i t s  c o n t a i n i n g  second- 
and th i rd -hand  statements t o  t h e  e f f e c t  t h a t  he w a s  n o t  
p r e c l u d e d  by i l l - h e a l t h  from r e l o c a t i n g ,  b u t  t h a t  he had n o t  
been  asked t o  t a k e  t h e  Oakland job by Applied R e t r i e v a l .  
F i n a l l y ,  w i t h  r e s p e c t  t o  t h e  i n d i v i d u a l  proposed f o r  t h e  San 
Diego p o s i t i o n ,  Ultra Tech s u b m i t t e d  a f f i d a v i t s  c o n t a i n i n g  
second- and th i rd -hand  a c c o u n t s  t o  t h e  e f f e c t  t h a t  t h e  Navy 
i t s e l f  r e q u e s t e d  h i s  d i s c h a r g e  on J u l y  1 3  from h i s  former 
employnent ,  and l a t e r  r e f u s e d  t o  a c c e p t  him as Applied 
R e t r i e v a l ' s  l e a d  t e c h n i c i a n  f o r  Norfo lk  when t h e  awardee 
s o u g h t  t o  p l a c e  him a t  t h a t  l o c a t i o n  i n  September.  

The p r o t e s t e r  s u b m i t s  t h a t  these examples i n d i c a t e  t h a t  t h e  
a g e n c y ' s  t echnica l  e v a l u a t i o n  was i r r a t i o n a l  because t h e  
Navy a c c e p t e d  t h e  resumes s u b m i t t e d  by t h e  awardee a t  face 
v a l u e  w i t h o u t  r e q u i r i n g  e v i d e n c e  of p e r s o n n e l  commitments 
from t h e  f i r m .  The agency  a r g u e s  t h a t  since t h e  c i r c u m -  
s t a n c e s  i n v o l v i n g  e a c h  i n d i v i d u a l  changed f o l l o w i n g  t h e  
e v a l u a t i o n  of o f f e r s ,  t h e y  are r e f l e c t i v e  of  n e i t h e r  bad 
f a i t h  upon t h e  p a r t  o f  Appl ied  R e t r i e v a l  nor  any  l a c k  of 
d i l i g e n c e  on t h e  p a r t  of t h e  Navy. The agency a l s o  a r g u e s  
t h a t  whether Appl ied  R e t r i e v a l  s u b s t i t u t e s  l e a d  t e c h n i c i a n s  
i n  a manner c o n s i s t e n t  w i t h  t h e  r e q u i r e m e n t s  of i t s  c o n t r a c t  
is a matter of c o n t r a c t  a d m i n i s t r a t i o n .  

While w e  r e c o g n i z e  t h a t  t h e  RFP d i d  n o t  r e q u i r e  t h e  
submiss ion  of  l e t t e r s  of commitment and t h a t  t h e  agency  
reviewed t h e  resumes f o r  g e n e r a l  a c c e p t a b i l i t y  as t h e  
s o l i c i t a t i o n  r e q u i r e d ,  w e  b e l i e v e  t h a t  it is unusual  t h a t  
none of t h e  three i n d i v i d u a l s  proposed by Appl ied  R e t r i e v a l  
as lead t e c h n i c i a n s  has  i n  f a c t  been p l a c e d  i n  such  a 
p o s i t i o n .  F u r t h e r ,  w e  are concerned  t h a t ,  a t  least  i n  one 
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i n s t a n c e ,  Applied R e t r i e v a l  may have proposed a n  i n d i v i d u a l  
w i thou t  h i s  per in iss ion .  I n  t h i s  c o n n e c t i o n ,  t h e  p r o t e s t e r  
h a s  s u b m i t t e d  an a f f i d a v i t  from t h e  i n d i v i d u a l  s t a t i n g  t h a t  
he  had n o t  g i v e n  Applied R e t r i e v a l  p e r m i s s i o n  t o  u s e  h i s  
name. We have  no r e s p o n s e  from t h e  awardee and o n l y  a 
s t a t e m e n t  i n  t h e  agency r e p o r t  t h a t  Applied R e t r i e v a l  
b e l i e v e d  it had t h e  i n d i v i d u a l ' s  a u t h o r i z a t i o n  t o  i n c l u d e  
him i n  i t s  p r o p o s a l .  Based on t h i s  r e c o r d ,  it a p p e a r s  t h a t  
Applied R e t r i e v a l  d i d  n o t  have t h e  i n d i v i d u a l ' s  p e r m i s s i o n  
t o  u s e  h i s  name f o r  t h e  l e a d  t e c h n i c i a n  p o s i t i o n .  W e  
t h e r e f o r e  s u s t a i n  t h e  p r o t e s t  as f a r  as  t h i s  issue i s  
conce rned ,  and are recommending t h a t  t h e  Navy terminate t h e  
c o n t r a c t  u n l e s s  t h e  Navy d e t e r m i n e s  t h a t  Applied R e t r i e v a l  
h a s  a s a t i s f a c t o r y  e x p l a n a t i o n  r e g a r d i n g  t h e  u s e  of t h e  
proposed key i n d i v i d u a l ' s  name. I n f o r m a t i c s ,  I n c . ,  57 Comp. 
Gen. 217 (19781,  78-1 CPD 5 3 .  

Ultra  Tech a l s o  a l l e g e s  t h a t  Applied R e t r i e v a l  d i d  n o t  
p r o v i d e  t h e  requis i te  three r e f e r e n c e s  of  c o n t r a c t  
e x p e r i e n c e  f o r  s e r v i c e  work as c a l l e d  f o r  i n  t h e  RFP and 
f u r t h e r  s u g g e s t s  t h a t  t h e  f i r m ' s  p r o p o s a l  d i d  n o t  a d e q u a t e l y  
a d d r e s s  r e q u i r e m e n t s  r e l a t i n g  t o  main tenance  p l a n s  and 
materials, s a f e t y  and r e p o r t s .  With r e s p e c t  t o  t h e  
r e f e r e n c e s ,  ou r  rev iew of t h e  awardee ' s  p r o p o s a l  i n d i c a t e s  
t h a t  it provided  numerous r e f e r e n c e s  independent  of t h o s e  
s u p p l i e d  by t h e  company it teaiied w i t h ,  and t h a t  t h e  Navy 
c o n t a c t e d  f o u r  of them--three of which r e l a t e d  t o  s e r v i c e  
work--and r e c e i v e d  p o s i t i v e  recommendations. With r e g a r d  t o  
t h e  o t h e r  q u e s t i o n s  r a i s e d  by Ultra Tech, w e  n o t e  t h a t  t h e  
p r o t e s t e r  has  p rov ided  u s  w i t h  l i t t l e  i n f o r m a t i o n  o t h e r  t h a n  
a b r i e f  r e i t e r a t i o n  of  t h e  o p i n i o n s  of Cyberna ted ,  whose 
post-award p r o t e s t  was d i s m i s s e d  f o r  f a i l u r e  t o  respond t o  
t h e  a g e n c y ' s  r e p o r t  a d d r e s s i n g  i t s  c o n c e r n s .  In  any e v e n t ,  
w e  n o t e  t h a t  Applied R e t r i e v a l ' s  p r o p o s a l  c o n t a i n e d  s e c t i o n s  
a d d r e s s i n g  each of t h e  areas of Ultra T e c h ' s  conce rn .  

Price P r o p o s a l  

I n  q u e s t i o n i n g  t h e  Navy's e v a l u a t i o n  of  Appl ied  R e t r i e v a l ' s  
p r i c e  p r o p o s a l ,  t h e  p r o t e s t e r  a l l e g e s  t h a t  it i n  f a c t  
s u b m i t t e d  lower p r i c e s  t h a n  d i d  t h e  awardee f o r  t h e  5-day 
work week, which was t h e  a l t e r n a t i v e  awarded. The p r o t e s t e r  
a l s o  c o n t e n d s  t h a t  t h e  awardee f a i l e d  t o  p r o v i d e  d e t a i l e d  
c o s t  i n f o r m a t i o n  as r e q u i r e d  by t h e  RFP. F i n a l l y ,  t h e  
p r o t e s t e r  a r g u e s  t h a t  Appl ied  R e t r i e v a l ' s  o f f e r  was 
unbalanced and below c o s t .  

I t  a p p e a r s  t h a t  Ultra  T e c h ' s  a s s e r t i o n  t h a t  it o f f e r e d  lower 
p r i c e s  t h a n  Applied R e t r i e v a l ' s  i n v o l v e s  t h e  a w a r d e e ' s  
p r i c e s  f o r  t h e  b a s e  p e r i o d  and two o p t i o n  p e r i o d s  f o r  t h e  
5-day work week a l t s r n a t i v e  a t  t h e  Oakland l o c a t i o n .  
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However, t h e  RFP p rov ided  t h a t ,  even t o  be c o n s i d e r e d  f o r  a 
s p l i t  award a t  one l o c a t i o n ,  an o f f e r o r  would have  t o  be low 
f o r  a l l  t h r e e  of t h e  work week a l t e r n a t i v e s ,  and low f o r  
a l l ,  n o t  j u s t  two, of t h e  o p t i o n  p e r i o d s  as w e l l  as f o r  t h e  
b a s e  p e r i o d .  S i n c e  t h e  p r o t e s t e r  was low under  o n l y  one of 
t h e  t h r e e  work a l t e r n a t i v e s  and f o r  two of t h e  f o u r  o p t i o n  
p e r i o d s ,  on i t s  f a c e  U l t r a  T e c h ' s  argument  is w i t h o u t  m e r i t .  
To t h e  e x t e n t  t h a t  t h e  p r o t e s t e r  is now o b j e c t i n g  t o  t h e  
p r i c e  e v a l u a t i o n  fo rmula  s e t  f o r t h  i n  t h e  RFP, t h e  p r o t e s t  
is un t ime ly  s i n c e  t h e  matter shou ld  have been r a i s e d  p r i o r  
t o  t h e  c l o s i n g  d a t e  se t  f o r  r e c e i p t  of  p r o p o s a l s .  Bid 
P r o t e s t  R e g u l a t i o n s ,  4 C . F . R .  S 2 1 . 2 ( a ) ( l )  ( 1 9 8 8 ) .  

L i k e w i s e ,  w e  do n o t  a g r e e  w i t h  t h e  c o n t e n t i o n  t h a t  Applied 
R e t r i e v a l  f a i l e d  t o  p r o v i d e  d e t a i l e d  c o s t  i n f o r m a t i o n .  
Although t e c h n i c a l l y  denominated as a c o s t  p r o p o s a l ,  a l l  t h e  
RFP r e q u i r e d  w a s  t h a t  o f f e r o r s  p r o v i d e  b a s e  p e r i o d  and 
o p t i o n  p e r i o d  p r i c e s  f o r  a l l  work week a l t e r n a t i v e s  a t  t h e  
t h r e e  l o c a t i o n s .  The awardee ' s  p r o p o s a l  c o n t a i n e d  t h e  
r e q u i r e d  p r i c e s .  

The p r o t e s t e r  a r g u e s  t h a t  Applied R e t r i e v a l ' s  p r i c e s  were 
unbalanced .  T h i s  argument is based on t h e  fact  t h a t  t h e  
a w a r d e e ' s  proposed p r i c e s  f o r  two d i f f e r e n t  work week 
a l t e r n a t i v e s  were t h e  same and on Ultra T e c h ' s  view t h a t  t h e  
a w a r d e e ' s  p r i c e s  do n o t  conform t o  i t s  e s t i m a t i o n  of what a 
comparison of b a s e  p e r i o d  p r i c e s  and o p t i o n  p e r i o d  p r i c e s  
s h o u l d  have been .  These arguments  s i n p l y  d o  n o t ,  i n  view of  
ve ry  small d i f f e r e n c e  between a l l  of t h e  awardee ' s  p r i ces - -  
i n  e v e r y  c a t e g o r y  t h e  awardee ' s  p r i c e s  are lower t h a n  t h e  
p r o t e s t e r ' s - - e s t a b l i s h  t h a t  t h e  p r i c e  of  some work w a s  
u n d e r s t a t e d  wh i l e  t h e  p r i c e  of o t h e r  work w a s  enhanced ,  
t h a t  is ,  t h a t  t h e  o f f e r  was m a t h e m a t i c a l l y  o r  m a t e r i a l l y  
unbalanced .  See Unidynamics/St.  Lou i s ,  Inc . ,  8-232295, Dec. 
21, 1988,  8 3 - 2 P D  41 

AWARD NOTWITHSTANDING TIlE SBA APPEAL 

The award t o  Applied R e t r i e v a l  was made on August 1 8 ,  
f o l l o w i n g  t h e  Navy's r e c e i p t  of  a d e t e r m i n a t i o n  by t h e  SBA 
r e g i o n a l  a d m i n i s t r a t o r  t h a t  t h e  awardee w a s  a small b u s i n e s s  
f o r  t h e  p u r p o s e s  of t h i s  procurement  and p r i o r  t o  t h e  
a g e n c y ' s  r e c e i p t  of t h e  September 1 a p p e l l a t e  d e c i s i o n  which 
r e v e r s e d  t h e  r e g i o n a l  a d m i n i s t r a t o r .  The p r o t e s t e r  a r g u e s  
t h a t  s i n c e  t h e  Navy knew of t h e  a p p e a l  on August 18  and knew 
t h a t  t h e  d e c i s i o n  w a s  imminent,  t h e  agency abused i t s  
d i s c r e t i o n  by n o t  a w a i t i n g  t h e  f i n a l  a c t i o n  i n  t h e  matter. 
F u r t h e r ,  t h e  p r o t e s t e r  a r g u e s  t h a t ,  f o l l o w i n g  i t s  receigt  of  
t h e  September 1 d e c i s i o n ,  t h e  agency a c t e d  i n  v i o l a t i o n  of 
SBA's r e g u l a t i o n s  i n  n o t  t e r m i n a t i n g  t h e  c o n t r a c t .  
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The agency  r e sponds  by n o t i n g  t h a t  it was under no 
o b l i g a t i o n  t o  await t h e  outcome of  t h e  a p p e a l .  W e  a g r e e .  
Although t h e  r e g u l a t i o n s  p r o v i d e  f o r  a n  a p p e a l  from an 
i n i t i a l  SBA s i z e  d e t e r m i n a t i o n  by any concern  t h a t  h a s  been 
a d v e r s e l y  a f f e c t e d ,  t h e r e  i s  no r equ i r emen t  t h a t  t h e  
c o n t r a c t i n g  o f f i c e r  wi thhold  award d u r i n g  t h e  a p p e a l  p e r i o d .  
Federal A c q u i s i t i o n  r i egu la t ion  ( F A R )  § 19.302 ( i )  . Even when 
t h e  c o n t r a c t i n g  o f f i c e r  knows of t h e  a p p e a l  when award is  
made, t h e  award i s  v a l i d .  Suddath Moving Systems, I n c . ,  
E-229992,  Apr. 1, 1988 ,  88-1 CPD B 332. T h e r e f o r e ,  we have 
no l e g a l  b a s i s  upon which t o  conc lude  t h a t  t h e  agency abused 
i t s  d i s c r e t i o n  b y  making t h e  award h e r e .  

Ultra T e c h ' s  argument t h a t  S B A  r e g u l a t i o n s  r e q u i r e d  
t e r m i n a t i o n  of t h e  c o n t r a c t  fo l lowing  t h e  September 1 
d e c i s i o n  l i k e w i s e  lacks meri t .  The p r o t e s t e r  r e l i e s  on 
S B A ' s  r e g u l a t i o n  gove rn ing  t h e  f i l i n g  of  a p p e a l s  which 
p r o v i d e s ,  i n  p a r t :  " [ a l n  a p p e a l  from a s i z e  de t e rmina -  
t i o n  conce rn ing  a b i d d e r  o r  o f f e r o r  i n  a pending procurement  . . . s h a l l  be f i l e d  i n  w r i t i n g  no l a t e r  t h a n  f i v e  ( 5 )  days  
a f t e r  r e c e i p t  of t h e  d e t e r m i n a t i o n  made by a Regional  
A d m i n i s t r a t o r .  . . ." 13 C.F.R. S 1 2 1 . 1 1 ( e ) ( 2 )  (1988) .  The 
p r o t e s t e r  c o n t e n d s  t h a t  t h e  i m p l i c a t i o n  of t h i s  r e g u l a t i o n  
i 3  t h a t  whenever a t i m e l y  a p p e a l  is f i l e d ,  as  it w a s  i n  t h e  
case, t h e  subsequen t  a p p e l l a t e  d e c i s i o n  s h a l l  a p p l y  t o  t h e  
pending procurement ,  n o t w i t h s t a n d i n g  FAR § 1 9 . 3 0 2 ( i ) ,  which 
s t a t e s  t h a t  a p p e l l a t e  r u l i n g s  r e c e i v e d  a f t e r  award do n o t  
a p p l y  t o  t h e  pending procurement .  The p r o t e s t e r  a r g u e s  t h a t  
FAR § 1 9 . 3 0 2 ( i )  m u s t  be ignored  because  it c o n f l i c t s  w i th  
t h e  r e g u l a t i o n s  of SBA--the agency charged  by s t a tu t e  w i t h  
c o n c l u s i v e l y  d e t e r m i n i n g  s i z e  s t a t u s .  

Although t h e  SBA r e g u l a t i o n s  do p r o v i d e  t h a t  un t ime ly  
i n i t i a l  c h a l l e n g e s  t o  an o f f e r o r ' s  s i z e  s t a t u s  w i l l  be 
c o n s i d e r e d  f o r  a p p l i c a t i o n  t o  p r o s p e c t i v e  procurements ,  
1 3  C.F .R.  S 1 2 1 . 9 ( a ) ,  t h e y  are s i l e n t  w i th  r e s p e c t  t o  t h e  
e f f e c t  o f  a n  a p p e l l a t e  d e c i s i o n  r ende red  a f t e r  award on a n  
o t h e r w i s e  t i m e l y  p r o t e s t .  Thus, t h e r e  is  no c o n f l i c t ;  i n  
our  view, t h e  clear l anguage  of FAR § 1 9 . 3 0 2 ( i )  s imply  

, 
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complements t h e  S3A r e g u l a t i o n s . 3 /  
I n d u s t r i e s ,  1nc . - -Recons idera t ion ,  B-227939.2, Dec. 1 7 ,  

See - Dakota T r i b a l  

1987, 87-2 CPD 7 602. 

NOTICE AND D E B R I E F I N G  

U l t r a  Tech d i d  n o t  r e c e i v e  n o t i c e  of  award u n t i l  August 2 9 .  
The p r o t e s t e r  con tends  t h a t  t h e  agency d i d  no t  t i m e l y  n o t i f y  
it of  t h e  August 18 award t o  Applied R e t r i e v a l  and s u g g e s t s  
t h a t  t h i s  con t r avened  s p e c i f i c  promises  made by agency 
c o u n s e l  t o  t h e  e f f e c t  t h a t  it would b e  t e l e p h o n i c a l l y  
n o t i f i e d  and f u r t h e r  s u g g e s t s  t h a t  t h i s  was an a t t e m p t  by  
t h e  Navy t o  deny  Ulrra Tech a n  o p p o r t u n i t y  t o  o b t a i n  a s t a y  
of performance by f i l i n g  a p r o t e s t  w i t h i n  1 0  c a l e n d a r  days  
of award. Moreover, t h e  p r o t e s t e r  a l l e g e s  t h a t  t h e  Navy has 
r e f u s e d  t o  conduc t  a d e b r i e f i n g .  

While t h e  a g e n c y l s  e x p l a n a t i o n  as t o  why t h e  n o t i c e  of award 
w a s  n o t  s e n t  u n t i l  4 c a l e n d a r  d a y s  ( 2  work d a y s )  a f t e r  t h e  
award was made is unconvinc ing ,  t a r d i n e s s  i n  n o t i f y i n g  
u n s u c c e s s f u l  o f f e r o r s  is a p r o c e d u r a l  d e f e c t  which d o e s  n o t  
a f f ec t  t h e  v a l i d i t y  of t h e  c o n t r a c t  award. Vacco Indus- 
t r i e s ,  B-230036, Apr. 2 1 ,  1988, 88-1 CPD 393. A s  t o  i ts  
f a i l u r e  t o  t e l e p h o n i c a l l y  n o t i f y  Ultra Tech s o o n e r ,  t h e  
agency s ta tes  t h a t  t h e  omiss ion  w a s  an  o v e r s i g h t .  A l s o ,  t h e  
agency s ta tes  t h a t  it h a s  n o t  r e f u s e d  Ultra Tech a d e b r i e f -  
ing  b u t  h a s  informed t h e  p r o t e s t e r  t h a t  d e b r i e f i n g s  are n o t  
u s u a l l y  g i v e n  where, as here ,  t h e  s o l i c i t a t i o n  p r o v i d e s  f o r  
award t o  t h e  low p r i c e d  t e c h n i c a l l y  a c c e p t a b l e  o f f e r o r  and 
t h e  p a r t y  r e q u e s t i n g  t h e  d e b r i e f i n g  was de te rmined  t o  be 
a c c e p t a b l e .  The agency s ta tes  t h a t  it w i l l  ho ld  a d e b r i e f -  
ing i f  t h e  p r o t e s t e r  r e q u e s t s  one i n  w r i t i n g .  W e  have no 
basis upon which t o  doubt  t h e  a g e n c y ' s  e x p l a n a t i o n  i n  t h i s  
r ega rd  

3/ I n  i t s  September 1 d e c i s i o n ,  S B A ' s  O f f i c e  of  Hear ings  and 
x p p e a l s  s t a t e d  t h a t  " [ h l e r e ,  a f i n a l  d e c i s i o n  by SBA t h a t  
[Appl ied  R e t r i e v a l ] "  is o t h e r  t h a n  small might  be t a k e n  by 
t h e  A p p e l l a n t  t o  a n o t h e r  forum f o r  enforcement  and i s ,  t h u s ,  
n o t  moot. U l t r a  Tech a r g u e s  t h a t  t h i s  e x p r e s s i o n  means 
t h a t ,  c o n t r a r y  t o  t h e  l anguage  of FAR S 1 9 . 3 0 2 ( i ) ,  w e  shou ld  
a p p l y  t h e  d e c i s i o n  r e t r o a c t i v e l y  t o  t h e  p r o t e s t e d  
procurement .  W e  d i s a g r e e .  The "Appe l l an t "  r e f e r r e d  t o  i n  
t h e  d e c i s i o n  i s  Cyberna ted ,  n o t  Ult ra  Tech. I n  any e v e n t ,  
w e  do  n o t  b e l i e v e  t h a t  t h e  O f f i c e  of Hear ings  and Appeals 
i n t e n d e d  t o  a d v o c a t e  t h a t  our  O f f i c e ,  o r  any o t h e r  forum, 
i s s u e  a r u l i n g  t h a t  is i n c o n s i s t e n t  w i t h  t h e  FAR. 
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CONCLUSION 

Although w e  f i n d  no m e r i t  t o  most of t h e  issues r a i s e d  by 
the p r o t e s t e r ,  w e  do s u s t a i n  t h e  p r o t e s t  w i th  r e s p e c t  t o  t h e  
i s s u e  i n v o l v i n g  t h e  p o s s i b i l i t y  t h a t  t h e  agency accep ted  a 
p r o p o s a l  t h a t  o f f e r e d  t h e  s e r v i c e s  of an  i n d i v i d u a l  who d i d  
n o t  a u t h o r i z e  t h e  o f f e r o r  t o  r e p r e s e n t  t h a t  t h i s  i n d i v i d u a l  
would be a v a i l a b l e  t o  p r o v i d e  t h o s e  s e r v i c e s .  We a l s o  f i n d  
the p r o t e s t e r  e n t i t l e d  t o  t h e  c o s t s  of f i l i n g  and pu r su ing  
i t s  p r o t e s t ,  i n c l u d i n g  a t t o r n e y s '  f e e s ,  t o  t h e  e x t e n t  t h e y  
re la te  t o  t h e  i s s u e  reqarding i n d i v i d u a l s  proposed as lead - -  
t e c h n i c i a n s .  
f o r  A t t o r n e y s '  Fees, B-225439.5, J u l y  2 9 ,  1 9 8 7 ,  87-2 CPD 

See - Inteiface F l o o r i n g  Systems,  Inc.--Claim 

1 0 6 -  

The p r o t e s t  is s u s t a i n e d  i n  p a r t  and den ied  i n  p a r t .  

- 
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